the inteRnational pRoteCtion of asylum
The control of frontiers has been always a core issue for the determination of sovereignty and citizenship, both in the sense of the manifestation of "external sovereignty" vis-à-vis other States, and in the inward sense of protecting national identity. Hence, despite the increasing influence of human rights discourse and the transnationalization of values, there is not an international or constitutional norm recognizing the right of foreigners to enter the territory of another State apart from their own.
1 Neither the European Convention on Human Rights (ECHR) nor the European Social Charter secure an alien's right to enter, reside or settle in a European State. Article 18(4) of the Social Charter provides migrant workers with the right to engage in remunerated employment in the territory of other Contracting Parties, subject to restrictions based on cogent economic and social reasons. However, the Appendix states that this right is not to be confused with a right of entry into the national territory and applies only to those foreigners who are already lawfully therein.
Nevertheless, the refusal of entry or deportation may constitute interference with other rights, such as the right to respect for family life (Article 8, paragraph 1, of the ECHR), or even degrading treatment (in the sense of the Article 3 of the ECHR) if there is strong evidence that the foreigner will be transferred to a State where he/she will be subjected to such treatment.
2 Moreover, a State is not allowed to implement an immigration policy of a racist nature since "discrimination based on race could amount to degrading treatment". 3 With regard to asylum, the Universal Declaration of Human Rights contains Article 14, according to which "everyone has the right to seek and enjoy in other countries asylum from persecution". Moreover, according to Article 1(A)(2) of the 1951 Geneva Convention relating to the Status of Refugees (Geneva Convention), any foreigner outside the country of his nationality who has a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion is, theoretically, ipso facto entitled to the recognition of refugee status. However, in practice the decision to grant asylum remains largely on the discretion of public authorities, 4 as a State prerogative and an act of sovereignty. An attempt by the Federal Republic of Germany to define a full subjective right of asylum under public international law failed, probably for fear it might interfere with sovereign rights to control immigration. 5 Hence, according to the European Court of Human Rights, "the right to political asylum is not contained in either the Convention or its Protocols". 6 However, a number of decisions of the Court protect facets of rights or freedoms of asylum seekers. The Court has stipulated, for instance, that "a national law which authorizes deprivation of liberty -especially in respect of a foreign asylum-seeker -must be sufficiently accessible and precise, in order to avoid all risk of arbitrariness".
